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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

.1, Claim 40 recites the limitation "the chamber" in line 1. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 41 recites the limitation "the means for dehvering sound" in line 1. There 
is insufficient antecedent basis for this limitation in the claim. 


Claim Rejections - 35 USC §102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed pubhcation in this or a foreign country or in pubhc 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 24-29, 31-37, 40 and 42 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Lenz (U.S. patent 5,144,678). 

Regarding claims 24-25, 28-29 and 42, as broadly claimed, Lenz teaches a 
method and apparatus of an earpiece that comprises a cover (24, 44, 1 14) defining a 
cavity (figures 3, 5), an attaching surface (30, 40, 42, 46, 1 10, 1 12, 1 16, 118) coupled to 
the cover member, and an electrode (92) coupled to the surface. As shown in figure 1, 
the earpiece of Lenz is for auditory testing (see the earpiece is worn by the wearer or the 
operator). 

Regarding claims 26-27, Lenz shows the baffle is constructed of the flexible foam 
(46, 1 12, 30, 40, 1 10, 1 16) as claimed. 
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Regarding claims 31-32, Lenz teaches the cover or the baffle which is adapted to 
be coupled to a sound source as claimed (figure 3, col. 2, lines 37-40). 

Regarding claims 33-34, Lenz shows the electrode (92) as claimed (figures 5-6 
and col. 4, lines 27-30). 

Regarding claim 35, as broadly claimed, Lenz teach the electrode (92) which is a 
conductive adhesive coating as claimed (col. 4, lines 27-30) 

Regarding claim 37, Lenz shows the electrode (92) as claimed (figures 5, 6). 

Regarding claim 40, as broadly claimed, Lenz teaches means (34) for delivering 
sound into the chamber. 


Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 24-37, 40 and 42 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Lenz (U.S. patent 5,144,678). 

Regarding claims 24-25, 28-29 and 42, as interpreted in a different manner, Lenz 
teaches an earpiece that comprises a cover (24, 44, 1 14) defining a cavity (figures 3, 5), 
an attaching surface (30, 40, 42, 46, 1 10, 1 12, 1 16, 1 18) coupled to the cover member, 
and an electrode (92) coupled to the surface. 
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Lenz does not specifically disclose that the earpiece is for auditory testing. 
However, it is very well known in the art for using the headset or the earpiece in the 
auditory testing. 

Since Lenz does not restrict the application of the headset, it therefore would have 
been obvious to one skilled in the art to provide the earpiece of Lenz for using in any 
environment such as for auditory testing for greater application. 

Regarding claims 26-27, Lenz shows the baffle is constructed of the flexible foam 
(46, 1 12, 30, 40, 1 10, 1 16) as claimed 

Regarding claim 30, Lenz does not specifically teach that at least a portion of the 
cover is substantially transparent. 

However, Lenz does not restrict to any specific material for the cover; it therefore 
would have been obvious to one skilled in the art to provide any rigid plastic material for 
the cover (24) of Lenz such as a substantially transparent material for a designed choice. 

Regarding claims 3 1-32, Lenz teaches the cover or the baffle which is adapted to 
be coupled to a sound source as claimed (figure 3, col. 2, lines 37-40). 

Regarding claim 33, Lenz shows the electrode (92) as claimed (figures 5-6 and 
col. 4, lines 27-30). 

Regarding claim 34, as interpreted in a different manner, Lenz does not 
specifically disclose that the electrode is coupled to a tab portion that extends past the 
surface. However, Lenz does show that the electrode (92) is held by adhesive to the 
outside of the outer layer (42, 1 1 8) of the ring shape member of the cushion (30, 1 10), 
and to directly contact the skin of the wearer. 
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Therefore, it would have been obvious to one skilled in the art to attach the 
electrode (92) of Lenz to any portion of the ring shape member (30, 40, 42, 110, 118) 
such as a tab portion depending the size or the shape of the cushion for the desired 
purpose of better providing the electrode surface to the skin of the wearer (also see col. 1, 
lines 56-63). 

Regarding claims 35-36, Lenz teach the electrode (92) which is a conductive 
adhesive coating (col. 4, lines 27-30). Lenz does not specifically teach the coating (92) 
which is an electrically conductive gel as claimed. However, providing an electrically 
conductive gel for the electrically conductive layer is known in the art. 

Therefore, it would have been obvious to one skilled in the art to provide any 
form of the electrically conductive layer for the sensor (92) of Lenz for flexibility and a 
better form for the electrically conductive layer. 

Regarding claim 37, Lenz shows the electrode (92) as claimed (figures 5, 6). 

Regarding claim 40, as broadly claimed, Lenz teaches means (34) for delivering 
sound into the chamber. 

6. Claim 41 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lenz 
(U.S. patent 5,144,678) in view of Ziarati (U.S. patent 5,627,902) or Beguin (U.S. patent 
3,160,717). 

Regarding claim 41, Lenz does not specifically teach that means for delivering 
sound is a tube that is connected to the chamber. 

Ziarati or Beguin shows the cover of an earpiece having a tube for dehvering 
sound (figures 2 A, 2B in Ziarati and figure 7 in Beguin). 
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Since Lenz does provide means (34) for delivering sound in the earpiece, and 
providing a tube for delivering sound to the chamber of the earpiece is known in the art; 
it therefore would have been obvious to one skilled in the art to provide the means for 
dehvering sound in to the chamber (24, 1 14) of the Lenz headset for better sealing the ear 
of the wearer. 

7. Claims 24, 37 and 41 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ziarati (U.S. patent 5,627,902) or Beguin (U.S. patent 3,160,717) in view of Lenz 
(U.S. patent 5,144,678). 

Regarding claims 24, 37 and 41, Ziarati or Beguin teaches an earpiece that 
comprises a cover member defining a cavity, an attaching surface (24, 26 in Ziarati, and 
12, 14, 16, 20, 22, 24, 36, 74 in Beguin) and means for delivering sound as claimed 
(figures 2 A, 2B in Ziarati and figure 7 in Beguin). 

Ziarati or Beguin does not specifically teach an electrode coupled to the surface as 
claimed. 

Lenz teaches an electrode (92) which is coupled to the outside surface of the 
cushion (110, 118). 

Since coupling the electrode to the outside surface of a cushion in the earpiece is 
known in the art; it therefore would have been obvious to one skilled in the art to provide 
the electrode, as taught by Lenz, to the outside surface of the cushion of Ziarati or Beguin 
for automatically switching the device between the on and off states. 

8. Claims 39, 40 and 41 (as best understood with regarding 1 12, 2^^^) are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Ziarati (U.S. patent 5,627,902). 
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Regarding claims 39, 40 and 41, as best understood with regarding 112, 2°*^, 
Ziarati teaches an earpiece that comprises means for forming an acoustic boundary 
capable of encircling an ear (figures 2A, 2B), means (25) for providing a conductive 
channel and means (24) for covering the forming means as claimed. 

Ziarati does not specifically disclose that the earpiece is for auditory testing. 
However, it is very well known in the art for using the headset or the earpiece in the 
auditory testing. 

Therefore, it would have been obvious to one skilled in the art to apply the 
earpiece of Ziarti in any application such as for auditory testing for greater apphcation 
and greater flexibility. 

9. Claims 39, 40 and 41 (as best understood with regarding 1 12, 2°^) are rejected 
under 35 U.S.C. 103(a) as being unpatentable Beguin (U.S. patent 3,160,717). 

Regarding claims 39, 40 and 41, as best understood with regarding 112, 2'''^ 
problem as mentioned above, Beguin teaches an earpiece that comprises means for 
forming an acoustic boundary capable of encircling an ear (figures 3, 6, 7), means (36, 
74) for providing a conductive channel and means (12) for covering the forming means as 
claimed. 

Beguin does not specifically disclose that the earpiece is for auditory testing. 
However, it is very well known in the art for using the headset or the earpiece in the 
auditory testing. 
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Therefore, it would have been obvious to one skilled in the art to apply the 
earpiece of Beguin in any application such as for auditory testing for greater appUcation 
and greater flexibility. 


Response to Arguments 

10. Applicant's arguments with respect to claims 24-37 and 39-42 have been 
considered but are moot in view of the new ground(s) of rejection. 

The Applicant should note that there is no claim 38 in the case since the Applicant 
has misnumbered claims 39-42. 

Conclusion 

1 1 . Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, TfflS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). AppHcant is reminded of the extension of time poHcy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1. 136(a) will be calculated from the mailing date of the 
advisory action. In no event, however, will the statutory period for reply expire later than 
SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to HUYEN D. LE whose telephone number is (703)305- 
4844. The examiner can normally be reached on 9:30AM-6:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, CURTIS KUNTZ can be reached on (703) 305-4708. The fax phone number 
for the organization where this appHcation or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished apphcations is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EEC) at 866-217-9197 (toll-free). 




HL 

June 11,2004 


HUYEN LE 
PRIMARY EXAMINER 


